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• Attitudes about weed completely 
changed

• Nation and State polls favor 
legalization

• 40 states have some form of 
legalization

• Most counties not prosecuting small 
amounts

• The Farm Bill and HB 1325 Hemp Bill

• What’s the deal with Delta 8?
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Nation and State 
polls favor 

legalization

• 67% Americans for legalization

• 32% Americans against legalization









Where do Texans stand?



Stronger Support in 
Texas

• 69% Texans for 
legalization

• 21% Texans against 
legalization
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40 states 
have some 

form of 
legalization

• 10 states and DC fully legal 

• 80% of states have some form 
of legalization

• Only 10 fully illegal states
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• The Farm Bill and HB 1325 Hemp Bill



House Bill 1325?

• What’s up with HB 1325?

• Why did this happen? 



2018  Farm Bill

• Goal to create legal hemp market

• Directed USDA to establish a national 
regulatory framework for hemp 
production in the United States.

• Passed November 2018



U.S. Domestic Hemp 
Production Program

• USDA established the U.S. Domestic Hemp 
Production Program through an interim 
final rule.

• Outlines provisions for the USDA to 
approve plans submitted by States for the 
domestic production of hemp



What is 
Hemp?

• “Hemp” means the plant Cannabis 
sativa L. and any part of that plant, 
including the seeds of the plant and all 
derivatives, extracts, cannabinoids, 
isomers, acids, salts, and salts of 
isomers, whether growing or not, with 
a delta-9 tetrahydrocannabinol 
concentration of not more than 0.3 
percent on a dry weight basis.



House Bill 1325 - “Hemp Bill”

• Immediately effective June 10, 2019

• Authorizes the production, manufacture, 
retail sale, and inspection of industrial 
hemp crops and products in Texas. 

• Includes consumable hemp products which 
contain cannabidiol (CBD), as well as other 
edible parts of the hemp plant.



Feds + Texas = 

• Federal Farm Bill enabled Texas Hemp Bill

• Same definition of Hemp



What did HB 1325 do?

• Texas Department of Agriculture shall 

develop a plan to monitor and regulate the 
production of hemp in Texas

• The Department of Agriculture must submit 
a plan to the United States Department of 
Agriculture 



New Hemp Law

• Texas Department of Agriculture

• TDA Regulates Industrial Production Hemp

• Department  of State Health Services

• DSHS Regulates Consumable CBD
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New Hemp Law

• TDA Regulates Industrial production Hemp

• DSHS Regulates Consumable CBD





Regulation of CBD

• The regulation of CBD consumables, 
including CBD oil, will be handled in 
accordance with Food and Drug 
Administration (FDA) guidelines. 



Regulation of CBD

• The state agency with oversight of CBD 
consumables is the Texas Department of 
State Health Services (DSHS) and not TDA. 
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Flower



THC



Cannabis 
Concentrate

• Kief or sift

• Hash

• Rosin

• Live Resin

• Shatter Wax

• Crumble Wax

• Honeycomb Wax

• Budder or Badder

• Pull and Snap

• Tinctures

• THC Oil

• BHO & CO2 Extract Oil

• Rick Simpson Oil

• Distillates, Isolates & Crystralines



Dab
• Shatter

• Wax

• Resin

• Types of hash oil.



Solvent 
Concentrates

• Shatter

• Crumble & honeycomb

• Budder & badder

• Wax products

• Live Resin

• CO2 oil

• THC oil

• Butane-Honey Oil (BHO)

• Rick Simpson Oil (RSO)



Kief



Hash



Resin



Wax



Shatter



Tinctures



THC Oil



CBD



Hemp



Old Flower

• HSC 481.002, (Definitions)

• (26) "Marihuana" means the plant 
Cannabis sativa L., whether growing or not, 
the seeds of that plant, and every 
compound, manufacture, salt, derivative, 
mixture, or preparation of that plant or its 
seeds. 



• The term does not include:

• (A) the resin extracted from a part of the plant or 
a compound, manufacture, salt, derivative, 
mixture, or preparation of the resin;

• (B) the mature stalks of the plant or fiber
produced from the stalks;

• (C) oil or cake made from the seeds of the plant;

• (D) a compound, manufacture, salt, derivative, 
mixture, or preparation of the mature stalks, 
fiber, oil, or cake;

• (E) the sterilized seeds of the plant that are 
incapable of beginning germination



New Flower 

• The term does not include:

• (F) hemp, as that term is defined by Section 
121.001, Agriculture Code.



Hemp
• AC 121.001. (Definition) 

• "hemp" means the plant Cannabis sativa L. 
and any part of that plant, including the seeds of 
the plant and all derivatives, extracts, 
cannabinoids, isomers, acids, salts, and salts of 

isomers, whether growing or not, with a delta-
9 tetrahydrocannabinol concentration 
of not more than 0.3 percent on a dry 

weight basis.



Old THC

• HSC 481.002, (Definitions)

• (5) "Controlled substance" means a 

substance, including a drug, an adulterant, and a 
dilutant, listed in Schedules I through V or 

Penalty Group 1, 1-A, 2, 2-A, 3, or 4. The 

term includes the aggregate weight of any 
mixture, solution, or other substance containing a 
controlled substance. 



Old THC

• HSC 481.103 (Penalty Group 2)

• Tetrahydrocannabinols, other than 
marihuana, and synthetic equivalents of the 

substances contained in the plant, or in the 
resinous extractives of Cannabis, or synthetic 
substances, derivatives, and their isomers with 
similar chemical structure and pharmacological 
activity



New THC

• The term does not include hemp, as 
defined by Section 121.001, Agriculture 
Code, or the tetrahydrocannabinols in 
hemp.

• Bc there is ALWAYS some THC in hemp



Cannabidiol (CBD)

• HSC 443.201

• (1) "Consumable hemp product" means 
food, a drug, a device, or a cosmetic, as 
those terms are defined by Section 

431.002, that contains hemp or one or 

more hemp-derived cannabinoids,

including cannabidiol.



The Stash

Flower

THC Concentrates

CBD

HEMP



What does this mean?

In some ways…

Marijuana is MORE serious now.

NOW most cases will be felonies

THC or large MJ amounts

THC is more popular than ever!!!



What does that mean?

Changes Probable Cause

Changes what is required to be proven by the state

Changes what bounds of what science can validate 

Changes what you can set up in Voir dire

Changes Jury Instructions

Changes your negotiations strength



We always had the Jury

It was always a type of 
Nullification

But now we have real 
weapons!



No more PC for flower

• Warrantless Vehicle 

• Warrants



“Distinct odor of MJ 
emanating from the 

vehicle”

• MJ and Hemp smell 
the same



























“K9 alerted to presence 
of Narcotics”

• K9 not trained to 
distinguish

• False positives

• The sniff is no longer 
reliable PC

• People v. McKnight 
Colorado Supreme 
Court



People v. 
McKnight 

446 P.3d 397 
(May 2019)

• Dog alerted on a pipe that later 
had meth

• But dog is cross trained and 
can render a false positive 

• “A sniff from a dog trained to 
alert to marijuana is a search in 
Colorado that must be 
supported by probable cause 
and justified under an 
exception to the warrant 
requirement.”



ALL K9 
cases are 
F@#$ED 
now!!!

Meth, coke, 
heroin, MJ, will all 
get false positives

All dogs must be 
retired



Happy Retirement!!!



No more PC for 
Pens and Cartridges  

• Can you tell the 
difference between a 
THC pen and a CBD 
pen?



IF no Probable Cause

1. Obviously, arrest suppressed

2. But seizure suppressed too

3. And post arrest statements admitting its 
THC suppressed also

4. AND testing to confirm it is THC 
suppressed!



HUGE DEAL!!!

If no pre-arrest admissions a 
pen is THC, its virtually 

impossible to prosecute!



What’s left to Prosecute?

1. “License and registration”, “here’s my 
weed officer”

2. “Is that a THC pin I see in your hand? Why 
yes it is!”

3. Colorado THC Sticker on the Pen 

4. “No Officer, its certainly not CBD” 



What about a field test?

• But can a field test give PC to arrest?

• NO, because .03 of THC is allowed



If no suppression issues?

• Ok fine, we’ll try it.

• Its always been about their Burden or 
Nullification



We always have the Jury

You can’t prove its not Hemp or CBD



Burden to Prove What???

• State must prove:

• Concentration, not just that it is MJ or THC

• Over .3%



Proving Concentrates

• Prove its not CBD

• But also

– Defendant’s INTENT

• “Oh Gosh Officers, I thought it was CBD”



Remember THC “in” Hemp

• The term does not include hemp, as 
defined by Section 121.001, Agriculture 
Code, or the tetrahydrocannabinols in 
hemp.

• How do they know this THC didn’t come 
from Hemp?



Compassionate Use Act

• Low THC marijuana has been legal since 
2015

• HSC 487.001–.201 authorizes the 
cultivation, processing, and dispensing of 
low-THC cannabis to prescribed patients 
with intractable epilepsy









Qualifying Conditions 



















Still going to Trial

• If after all that…

• Good luck getting an expert!!



What kind of TESTING?

• No experts

• No scientifically validated testing protocols

• No uncertainty data



Assuming the got their shit 
together

• NO WAY TO DO CONCENTRATIONS

• Gas chromatography

• Flame ionization

– Heat Problem 

– THCA + heat = CO2 and THC



One Possible way

• High performance liquid chromatography

• Do you know what that is?

• Good neither does anyone else!
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Get an expert

• Where?

• They don’t have one

• Better call Daniel Mehler



So if you’re actually 
gonna have a trial

And everybody knows it was weed 



Try Good Ol’fashion Nullification

• Talk about all the public opinion stats

• Google pop culture references to weed

• Be honest, talk about how you smoke 
weed

• Tell them about the prosecutors that 
smoke weed!!!



Win your case in Voir Dire

• Get them talking about weed.

• If you can’t talk for 30 minutes to a jury 
about weed, what are you doing here!

• Just talk about weed and the hypocrisy of 
criminalization

• Isn’t the arrest enough!!!



DON’T 
forget that 

Jury 
Instruction

• Make sure you have it ready before trial

• Make sure .3% concentration is there

• Make sure it mentions hemp or CBD



Its just a 
weed case 

bro!

• What do you have to lose???

• If you can’t convince a jury to find a 
guy not guilty on MJ, should you really 
be trying cases.

• And if you can’t try cases then you 
don’t deserve to plea them 

• You have no RIGHT to be pleaing
clients until you can win!!!



Guess what fed guys??

• Same stuff generally applies!

• Same Hemp definition



Be a PAIN IN THE ASS

• Make the case as difficult and challenging
as possible

• And there’s more….



Constitutional Challenges

FEDERAL

MOTION TO DISMISS

STATE

PRE-TRIAL WRIT



Federal Motion to Dismiss

• DEA investigation and surveillance 

• Search Warrant issued

• 1500 plant grow house in San Antonio

• Nothing imported from out of state





1. Selective Prosecution

The Defendant is being selectively prosecuted in violation of the Fifth 
Amendment. The Defendant’s selective prosecution is deliberately 
based on an arbitrary classification, namely, his choice to exercise 
protected legal rights. These protected rights are his right to equal 
sovereignty based on State citizenship and his right to travel. This 
prosecution has a discriminatory purpose because the Government 
chooses to enforce the Controlled Substances Act against citizens living 
and operating in Texas but not in Colorado or Washington. The 
prosecution has a discriminatory effect because other similarly situated 
individuals in Colorado and Washington are not being prosecuted for the 
same offenses as the Defendant despite the same conduct. The 
Government’s classification along State lines lacks any conceivable basis 
to a compelling or legitimate government interest, and therefore fails to 
justify the selective policy.



2. Faithful Execution Clause

• Under the guidance and authority of the President, the Justice 
Department has identified eight federal enforcement priorities to 
shape the investigation and prosecution of marijuana crimes under 
the Controlled Substances Act in response to changing State 
marijuana laws. This Policy is outlined in the “Cole Memo.” The eight 
priorities identified by the Department of Justice misstate the intent 
of Congress when enacting the Controlled Substances Act. While the 
Justice Department cites strained resources as the justification for a 
narrowed field of federal priorities, the policy described in the Cole 
Memo represents an unconstitutional failure of the Executive to 
“take Care that the Laws be faithfully executed” as required by 
Article II, § 3, cl. 5 of the Constitution of the United States.



3. Principle of Equal Sovereignty

The policy of selective enforcement, discriminating based on State 
citizenship and location, must undergo heightened scrutiny under the 
principle of equal sovereignty. The Executive Branch’s policy of 
discrimination fails heightened scrutiny because the disparate 
geographic coverage of the policy is not sufficiently related to the 
problem it targets. If the Department of Justice desired to efficiently use 
their resources to achieve the intent of the Controlled Substances Act, 
more frequent prosecutions would take place in the jurisdictions in 
which no local law enforcement officers assist in crime fighting efforts 
versus in jurisdictions with laws nearly identical to the Controlled 
Substances Act and a supportive local law enforcement effort.



4. Separation of Powers Doctrine

• The President’s selective enforcement of the Controlled Substances 
Act violates the Separation of Powers Doctrine. The Executive Branch 
allows citizens of Colorado and Washington to engage in marijuana 
related business activities by not enforcing the Controlled Substances 
Act. The policy pronounced in the Cole Memo is a de facto 
regulation of commerce. This action creates a de facto legal market 
for the cultivation and distribution of marijuana within those States. 
The Constitution does not grant the President the power to regulate 
this commerce or create these otherwise prohibited markets 
without Congressional authority. The President far exceeded his 
Constitutional authority under the guise of prosecutorial discretion 
and the resulting scheme is a violation of Articles I, II, and III of the 
Constitution of the United States.



5. The Controlled Substances 
Act lacks any Rational Basis

The federal prohibition of the possession, manufacture, and distribution 
of marijuana legislated in the Controlled Substances Act has lost its 
rational basis because the law is not enforced uniformly across the 
country. Arguments that marijuana prohibition is rationally related to a 
legitimate government interest are nullified when the Executive Branch 
and its subordinate agencies arbitrarily allow marijuana cultivation and 
distribution in some states and not in others. The Federal Government 
can name no reason consistent with Congress’s findings when enacting 
the Controlled Substances Act that it enforces the marijuana prohibition 
of the Controlled Substances Act in a State with strict marijuana 
prohibition, like Texas, but fails to enforce marijuana prohibition of the 
Controlled Substances Act in States that allow recreational cultivation 
and distribution (Colorado and Washington).



So how’d that 
go Don??
Ahhh, probation, duh!



State Pre-Trial Writ

• Attacking the Texas Controlled Substances 
Act







Dormant 
Commerce 

Clause

• Unduly burdens interstate commerce by 
attempting to place an outright ban on the 
transportation of marijuana, including 
medical marijuana, which is legal in all of 
Texas’s neighboring states; and

• It violates the Fundamental Right to Travel.
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new 

world of 
marijuana 

case!!!

• Attitudes about weed completely 
changed

• Nation and State polls favor 
legalization

• 40 states have some form of 
legalization

• Most counties not prosecuting small 
amounts

• The Farm Bill and HB 1325 Hemp Bill
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Whole 
new 

world of 
marijuana 

case!!! • What’s the deal with Delta 8?



What is Delta-8 THC?

• An Isomer of Delta 9 THC

• Only occurs in minuscule levels in cannabis

• Synthetically manufactured by chemical 
conversion of CBD



What does Delta-8 do?

• Binds to the CB1 receptors in the central 
nervous system

• Is psychoactive



Why is it a thing?

• Since 2020 an oversupply of CBD extracted 
from hemp caused the price of CBD to drop

• Chemists began to convert CBD to Delta-8

• It is produced industrially by synthesizing 
CBD with solvents, acids and heat.

• Now sold on the grey market 



Is Delta-8 illegal?

• Police and Prosecutors want to know



RQ-0439-KP
FILE# ML-49051-21 
I.D.#  49051

By Opinion Committee at 4:24 pm, Nov 05, 2021



TCDLA Cannabis Committee’s 
Conclusion? 



Delta-8 is illegal

• Yes, it is illegal

• Because it is synthesized and it is an isomer

• Hemp derived Delta-8 is legal

• CBD derived Delta-8 is illegal



Delta-8 is NOT safe

• Very little testing on humans

• Illegally produced

• No manufacturing is regulated

• Contains impurities in the manufacturing 
process



But they still can’t prove it!

• Labs still cannot prove that the Delta-8 isn’t 
hemp derived. 



Other Cannabinoids

• Other isomers, not naturally occurring

• Produced in labs

• Delta-10

• Delta-6

• Delta-7



Whatever you do, 
just don’t plea!



Fine!

Yes, there are some situations 
were Deferred and MAYBE straight 

probation is a last resort  



NEVER plea to jail or 
prison

A pro-se defendant can do better than that



210-789-3181
donflanary@hotmail.com



210-789-3181
donflanary@hotmail.com





The NEW 
Hemp 
Industry



So You 
Want to 

Grow 
Hemp In 
Texas?

Must have a 
Hemp Grower’s 
License

To CULTIVATE, 
HANDLE, or 
TRANSPORT OUT 
OF STATE

DOA will be developing 
rules and regulations

Rules must cover sampling, 
inspection, and testing 
(including lab standards)

Rules must provide due 
process and an appeals 



What 
DSHS 

must do

Establish a manufacturing 
licensure program for 

consumable hemp products.

Create a registration process for 
retailers selling consumable 

hemp products containing CBD.



What DSHS must do

• Work with DPS on random testing for 
consumable hemp products containing CBD 
sold at retail. Random testing will not occur 
until the retail registration process is 
established after the TDA state plan 
approval.



What’s this going to cost?



What’s this going to cost?



What’s this going to cost?

• Application for license: not to exceed $100

• Renewal of a license: not to exceed $100

• Participation fee for each location under a 
license: not to exceed $100



What’s this going to cost?

• Site modification fee: not to exceed $500

• Testing fee (pre and post harvest): not to 
exceed $300

• Only other allowable fees will be to certify 
organic and certify seeds, which are To Be 
Determined



Hemp Grower’s License

• Must have to cultivate, handle, or 
transport hemp

• Not required to manufacture a consumable 
product

• Department will produce the applications



Hemp Grower’s License

• License must be issued within 60 days to 
qualified applicants

• Valid for 1 year, renewable annually

• Will be revoked for a felony controlled 
substance conviction



• State will issue a SHIPPING CERTIFICATE
and MANIFEST with a UNIQUE IDENTIFIER 
attached to the shipment

• Cannot transport anything else with a 
hemp shipment

• Must document origin specifically

Transportation



• Peace officers can inspect and sample the 
shipment.  Unless they have probable 
cause, they MAY NOT SEIZE the plant 
material

Transportation



210-789-3181
donflanary@hotmail.com



210-789-3181
donflanary@hotmail.com
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